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S JECT © Contract|

REFLIENCES @ (@) wentract|
() Amendment fo. 1 te Contract | |

1. ‘e subject contract, refersnce (o). is for che fabrication of an
Advanced lear ook /{ewor. The basic contract dated 31 HMay 1967 was
asegotiated 4’Y| i('siast Coast Procurcament Office) with extensive
participation and assistance by the APIC-Techunieal Cevelopment Staff. Tuds
contract, while executed by[ | was apparently ia-part unacceptable.
to them and was signed conditionally with rescrvations as to cortain terms,
teferenmce (b) substantially alters tic terms of the original sgresment.

2. Although APIC was made aware that the cost allocation of tie
originsl document was to Le amended, theére was no indication that the
gmount of fixed costs to be azortized over the first 10 units wemld be sub-
stantially varied or that the warranty ss originally drafted weuld be. 30 .
radically changed. This document cxpresses HPIC's position regarding :
these changes as verbally communicated tof |n telephons.conver- =
sations of 2 and & Novewbuor 1967, , S '

3. fthe original negotiation allowed ag;»g»:aaxmately‘_l:lnf costs
common to the subject viewer and o nrovicusly developed instrument to b /
amortized over the First ten units ;roduced; therefore, one teath or approx-
imatelyl __ |was to be an allowable cost under this comtract, Refersce
(t) indicates that portions afmiu be allowed to be recowersd.

The amendwcat sskes no reference gt portion of this total ﬁ!; b;%
sllowable. The differonce | |b{etxamm the| |asd the origimally
sllowed|  |was alleged to Lave been incurped wioen| [trvesei-
gated the feasibility of extending tiucir existing zoow optical syst:m to
satisfy WPIC's techmical specifications, - First, it is guestioned #hy thcse
costs are 50 large in relation te the work asccomplished. UHPIT is serchas-
ing a cosplete lens design (the Phase 1 effert of this contract) for a total
cost of| (+PIC's share is[____ | Certsinly, the complets lons de-
“sign and feasivility imvestigation of the subjeet coutract is _considorably
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more uxtensive and costly than the gelatively simple and straightivreard
analysis st |perforaslBpfore tie execution of this contract.
Second, it is questioned why these ojsts are diyectly chargable and par-
tially recoversble under this contract. Cfforts such as these (seamingly
& proposal revision) are mormally charged te a genaral overhead sccount.
Thivd, it is not completely clear iow these costs will be allacated (whst
portion of thesé costs will be allewed) if tae comtract is tewminated
srior to complotien. Y E :

4. There are 3 nusbor of chsnges im thc origimally drafted warrant
which vequire analysis. Paragraph 72 of peference (b) states that |__rz|'
[____Iwarrants the items to “be frae fyeom defect in waterial and work-
manship aad will substantially conform $8 suplicable spocifications...’”
First, this new clause completely eliminates the originally included de-
sign’ from those items covered by the warranty. Second, aud most impor-
tant, the clause allows the Contractor to sllege substauntial perxfermence
where there is non-compliance with amy of the specific eéntractuml tech-
nical performpnce specifications. The reason undertook to
investigate using their existing zoem optical system (and supposedly in-
curring a cost of was to soe how closely they ceuld satisfy the
original techknical specifications. After an analysis of the results of
this study Ly APIC, s conclusion was veached that the technical specifica-
tions could not be compromised to the peint to pemtq“ 0%~
toud their existing eptical system to sstisfy tais program. #PIU's
sosition that the contractusl specifieations were the minioum aceoptable
was thoroughly and explicitly comsunicated to in subsequent
acgotiations. These specifications are the minim t will sllow the
instrument to be used for the pawkiculsr purpose that NPIC anticipates.
Secauss the Contymctor docs not have the clusranee to know the character-
istics of that particular purpose, NPIC must rely upon complote, and not
substantial, complianee with the technical specifications (for thils
reason the exclusion in Paragraph 7f of an express or implicd warranty

~ for fitness for a particular purpose is not ebjectionable). towever, to
aveid a serious potential conflict, complete and total complianee with
the tecihnical specification is strongly recowmmcnded.

5. There secas to be a conflict between the warranty period as out-
lined in Paragraphs 7b snd 7¢, In addition, Faragraph 7b seems to put
the burden of nroof on the Covermment to show that any defective or noa-
conforming part existed st the time of delivery. Prow a practical view-
point, this seems to be a very large burden of preof for “PIL to Lare.
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o 6. Vvavagraph Je suggests a warraity periQd of 3U days after delivery,
imstalletion and final acceptance tastin, of the viewsr st the Sponger's
facility. Zocausc sach of these swents {: separate with rvespect to time,
the warrangy periad must only start to ruan efter the final accoptanco ag the
sponsor's faefty and should Le so defined. R A

7. A5 NPIC interprets Paragraph 7d, sfter the warrasty begins to yun’
it continues vxcent as to those parts wilch Fail befere tie warranty cxpires
~and the munning of the warraaty is suspendsd’esily with wespect to those parts
wiich do fail. PFirst of a kind equijyments, such as this viewer, generally
sxperiance minor failure duriag tihe fipst operationsl periods. It can be
easily lyporhesized that 8 simple part eould fsil which would essentially
render the complete viewer unuseable. Experisnce dietates that sueh fail-
ures do occur and take substantizl timg 'to rectify; &5 & censequence, the
sarranty would offectively expire for $he complete instvument vhile waiting
for delivery of a single voplacement part. It is stroagly rosomuwended that
steps be taken to correet this deficiency im the warranty. a

. A, ?;'a:rigra;sh'm makes no roference to waom tie wm&nty axcludes be.
eause of mizuse, neglect or accidont. Coneeivably, the Covernment could ue
liable for a carrier's (shipper's) sisuse, negligence or acecidents.

%,° Paragraph 7f specifically excludos other express or laplied war-
rantiss Including those lmplied wmrrantics of morchantability m&l ~
for a particular purpose. Although KPIC does not éxpect to hold
liablo for fabricating the viewer to satisfy the:psrticular purpose for
which HPIC wxpects to use the viewer, there is seemiagly no reason why they
should not ¢ held to the serchaatability standards of Section 2-314, Article
2, of the Uniform Commerical Codo for conplisnce with the criterin of belng
fit for the ordinayy purpose (that belng film viewing) for whieh rear pro-
jection wiewers are used including those warranties (wiich) arise frea (tihe)
course of doaling or usage of (the) trade. s outlined sbove, the specifica-
tions for tiic particulay purpose are covered >y the technical specifications
incorporated in the coutract: but, many minoy details of rear nrojection
viewers in general are mot specifically enumeystod by these specifications
‘and wvould be reasenably protected by the mwerchantability standerds of being
fit for its ordinary puspose. R . ' }

15, 1t is recowmended that action bo takem to rectify the above zen-
tioned contractual deficlencicsite insur? a higher probably of delivery ef
a succossPful instrusent., Specifically, (1) the specific smpunt or porceet-
sge of the costs te be amortizcd ever tiis coutymct should be stated in the -
‘contract and (2) the warranty should not oxcluds the merchantability stasdards
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and should clarify the other wigﬂuies a3 dimmd Mw.
importance should be the substitution of -
stantial

L Of. nnst
comlete sad total” for the sub-
serformance elsuse snd the suspension of the ming of the war-

ranty as to the total wiewer when the viewar is zno?trtible hecause of de.
foctive parts.

Uolonel, USAF ,
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